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This article explores global and local discourses on how to implement
the newly recognised human right to water and sanitation (HRtWS).
We analyse the potential limitations of the human rights frame in the
context of critiques that human rights are a liberal, Western discourse
that does not reflect the lived experiences of non-Western countries.
Through two case studies we find that there are two discourses
emerging on how to implement the HRtWS. At the global level, as
seen in the work of the UN Special Rapporteur on the HRtWS, we
find a hegemonic discourse that is state-centric and market-friendly.
In Bolivia, a country currently implementing a human rights-based
approach to water services, we find a counter-hegemonic discourse
on implementation. We argue that the hegemonic discourse is incom-
plete and does not fully address barriers to fulfilment of the right,
such as state corruption and the needs of peri-urban residents.

Keywords: human right to water; water policy; human rights;
hegemonic discourse; Bolivia; UN Special Rapporteur

The United Nations General Assembly (UNGA) overwhelmingly voted to adopt
a resolution recognising access to water and sanitation as a human right in
2010. Along with the UN’s 2002 General Comment 15 and the 2010 Human
Rights Council (HRC) Resolution declaring the human right to water, the
UNGA resolution reflects a growing global consensus on the existence of a legal
human right to water and sanitation (HRtWS). This global consensus can be
traced to earlier local campaigns that emerged in the developing world to lega-
lise the right to water. While there is a growing consensus among key water
governance actors that the HRtWS exists and that states are the primary
responsible parties for fulfilling the right, there is contestation over strategies for
implementation of the right at the national level.' This contestation centres
mainly on the appropriate role for states and for the private sector in water
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services. This article explores the evolving discourse on the HRtWS in this
current implementation phase.

Campaigns for the legalisation of the HRtWS are part of broader trend
toward reframing social and economic grievances as human rights. This process
is contested on multiple fronts, including by scholars who critique the human
rights discourse as a fundamentally liberal, Western discourse that does not
reflect the lived experiences or needs of postcolonial and developing countries.”
In this article we explore the content and potential limitations of the human
rights frame as currently promoted by global water governance in the context of
these critiques.

We address the following questions in our research. First, what messages can
be detected at the global level regarding how to implement the HRtWS, and
what are the implications of this formulation for people on the ground in need
of improved services? Second, what lessons can be taken from countries already
implementing a human rights-based approach to water services, and how can
these lessons inform the global discourse on HRtWS implementation?

To answer the first question, we focus on the work of the UN Special
Rapporteur on the Human Right to Safe Drinking Water and Sanitation, Catarina
de Albuquerque. De Albuquerque is tasked with providing clarification of the
HRtWS and guidance for states on implementation, and she is the primary
global actor on the HRtWS. We are keenly interested in how the Special
Rapporteur frames HRtWS implementation and proposes specific actions at the
national level. Turning to the second question, we analyse recent developments
in the case of Bolivia, the most well-known case of a local battle for the
HRtWS and a country that is now implementing a human rights-based approach
to water services.

We find that two discourses are emerging regarding implementation of the
HRtWS. The Special Rapporteur is promoting what we call a ‘hegemonic’ dis-
course on implementing the HRtWS, while citizens and organised groups in
Bolivia promote a ‘counter-hegemonic’ discourse to implementing the right to
water. We argue that the hegemonic discourse is incomplete and does not fully
address barriers to fulfilment of the right, such as state corruption and the needs
of peri-urban residents.

We proceed as follows. First, we briefly define the HRtWS and clarify what
we mean by hegemonic and counter-hegemonic discourses. Next, we discuss
how human rights, including the HRtWS, can be viewed as a hegemonic dis-
course. After outlining our methods and approach, we turn to our two cases: the
UN Special Rapporteur and Bolivia. Our analysis explores the two discourses
on HRtWS implementation that we find in our cases and discusses the implica-
tions of a hegemonic versus a counter-hegemonic approach to implementing the
HRtWS.

Implementation of the HRtWS: defining hegemonic and counter-hegemonic
discourses
Water is not listed as a core human right in the founding human rights docu-

ments, although it does appear in various other international conventions and
documents.’ The movement to legalise the HRtWS emerged in the late 1990s
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and early 2000s, when groups of organised citizens in the developing world
began protesting against water privatisation. These actions led to the issue of
General Comment 15 (GC15), the first international document to provide a clear
definition of the HRtWS and to establish guidelines for states regarding their
obligations.* It reads: ‘The human right to water entitles everyone to sufficient,
safe, acceptable physically accessible and affordable water for personal and
domestic use’.” States are obligated to respect, protect and fulfil the human rlght
to water, and to work progressively towards realising the human right to water.®

GC15 inspired a wave of new advocacy on the HRtWS at the international
level, as many NGOs and organisations began to adopt a human rights approach
to their work on water.” After 2002 several countries adopted specific constitu-
tional language guaranteeing the HRtWS, including Uruguay in 2004, Nicaragua
in 2005, the Democratic Republic of Congo in 2006, Bolivia in 2009 and Kenya
and the Dominican Republic in 2010. The HRtWS is now recognised by courts
or through national legislation in dozens of countries.

Yet GC15 does not provide specifics regarding the content of the right,®
leaving its implementation open to interpretation. For example, the HRtWS can
be interpreted narrowly to refer to the fulfilment of basic needs, an interpretation
reflected in policy strategies such as the basic water requirement in South
Africa.” Another interpretation focuses on the freedoms and entitlements of
citizens contained in GCI15, such as freedom from arbitrary disconnection and
contamination of water sources.'® Although GC15 was issued in part as a result
of increased resistance to privatisation of water utilities, the Comment does not
take a stand on private sector participation, leaving the door open to privatisa-
tion and other market-driven policies.

The 2010 UNGA and HRC Resolutions on the HRtWS are similarly vague
and lacking in specific guidelines for implementation. The Resolutions can be
viewed as ‘moral statements’ which call for prioritising water for life, hlghhght—
ing the role of the state and critiquing the definition of water as a commodity.'"
Like GC15, the UNGA and HRC Resolutions stop short of speaking against pri-
vate sector participation in water utilities.'?

It is in this grey area, between setting moral standards and implementation
on the ground, that we distinguish a difference between a hegemonic and
counter-hegemonic discourse on the HRtWS. We use ‘hegemony’ in the Grams-
cian sense, meaning the production and reproduction of consent by the popula-
tion, 1nclud1ng subordinate groups, to a social order created by dominant groups
in society.'> We are particularly interested in how the discourse and framing
around the HRtWS can serve a hegemonic (or counter-hegemonic) function.

A discourse is hegemonic when it serves to reproduce existing unequal
power structures, rather than radically altering them. Rajagopal argues that
human rights are part of a set of hegemonic, Western discourses that may ahen-
ate citizens of the developing world who do not share the same history.'* A
counter-hegemonic discourse is one that challenges the dominant hegemonic
ideas and seeks to replace them. For example, counter-hegemonic human rights
principles ‘challenge the status quo, either by undermining the political eco-
nomic foundations of liberal democracies and/or the principles of national
sovereignty.’
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Human rights as a hegemonic discourse

The language of human rights is one of voice, empowerment and individual
agency. Along with democracy and development, human rights have become
hegemonic ideas in the international system.'® The human rights regime is
described as the ‘global embodiment of the liberal project’, which aims to trans-
form the world into one consistent with liberal values.'” Human rights research
illuminates this transformative process by focusing on how rights-violating states
are socialised by NGOs, human rights act1v1sts and rights-promoting states to
adopt and internalise human rights norms.'® By adopting these norms, formerly
rights-violating states signal that they are modern and ‘civilised’ nations.

Postcolonial and critical legal studies scholars critique this mod-
emising/civilising aspect of human rights, charging that human rights are rooted
in Western, llberal values and ideology and do not necessarily represent a uni-
versal morality.'"® While acknowledging that human rights represent the ‘pre-
eminent global moral discourse of our time’, Rajagopal asserts that the human
rights discourse is ‘a core part of hegemonic intemational law, reinforcing preex-
isting imperial tendencies in world politics’.?° This is similar to what Chandler
calls ‘the paradox of human rights’; human rights can be used to challenge
abuse by the powerful but human rights claims can also be a tool to further
empower the powerful,”! such as when human rights are used to %ustlfy military
interventions and other coercive actions in the postcolonial world.*

Along with critical scholars such as Upendra Baxi, Rajagopal calls for find-
ing the transformative potential in the liberal, Western orientation of the human
rights discourse b Y, shifting towards cons1der1ng the perspective of hlstoncally
oppressed groups.”” A counter-hegemonic approach to human rights is one that
challenges existing power structures. This would include the attempts by
countries in the global South to lobby for the direction of globalisation to be
more rooted in social and economic justice.*

In the era of globalisation human rights are increasingly invoked to refer to
social and economic issues. The case for legalising the HRtWS in global and
state-level venues is an example of this reframing of socioeconomic grievances
as human rights claims. However, the human rights discourse provides a ‘lim-
ited shield’ for social movements seeklng to challenge the effects of globalisa-
tion on the developing world.>> This is in part a result of the focus on civil and
political rights and the neglect of social and economic rights within the human
rights regime. The emphasis on civil and political rights is rooted in the notion,
particularly in the West, that human rights should be understood only as ‘natural
rights’ — meaning safeguarding the individual from the state.® International
human rights law on economic, social, and cultural rights has not yet proven to
be a strong tool in confronting issues of economic injustice, such as unequal
access to water.

The HRtWS and hegemonic discourse

The campaigns for the HRtWS in countries like Bolivia and Uruguay emerged
to challenge the neoliberal policy of privatisation, a policy imposed largely from
outside by Western financial institutions. Activists opposed the market-oriented
view of water management, claiming instead that water resources and services
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were too precious and vital to be privately owned. However, not all water
activists agree that defining access to water as a human right is the solution
to the threat of privatisation. Critics charge that the human rights framework is
too state-centric, too individualised (as opposed to focusing on collective rights),
too anthropocentrlc (focusing on human needs versus non-human needs and the
environment), and subordinate to the logic of neoliberalism and capltahsrn
The HRtWS, as defined in GC15 and the UNGA and HRC Resolutions, is nar-
row and does not fully reflect the lived experiences of communities struggling
against pollutlon of their water sources by industry and corporate control of
water resources.’®

The human rights frame does not necessarily challenge the dominant
knowledge about the merits of marketisation of water that is at the core of
neoliberal water policy.>” The HRtWS is not even necessanly incompatible with
private sector participation in water services, yartlcularly in the presence of
strong regulation and a umversahty re ulrement Water can be considered both
a human right and an economic good For example, the HRtWS can be used
to justify full-cost recovery pricing (where users pay a price for water that
reflects the total cost of providing the service, including operation and mainte-
nance costs), even though full-cost recovery pricing can exclude those least able
to pay for services.

The human rights frame can serve to reproduce a public/private binary, pro-
viding two ch01ces state or market control, both of which can be exclusionary
and undemocratic.>* The poor and margmahsed are in danger of being excluded
from both state-run public and private systems.*> While citizen participation in
water management is a potential solution to this marginalisation, there are prob-
lems associated with participation as well. For example, powerful groups within
communities can dominate the process, community groups can be co-opted or
manipulated into pursuing a predetermined programme from above, and there
are often barriers to participation by women and other groups who might lack
the resources and time to participate effectively.**

Given these limitations and critiques of the mainstream formulation of the
HRtWS, is it possible to identify a counter-hegemonic version of the HRtWS?
The HRtWS framework has the potential to be transformative if it provides an
avenue for marginalised communities to enter elite decision-making processes.
Furthermore, campaigns for water justice that engage with human rights dis-
course can be a vehicle for deepening democracy and rethinking the relationship
between humans and the environment.

Methods and cases

To better understand the discourse on the HRtWS in the implementation phase,
we conduct two interrelated case studies. First, we analyse the UN Special
Rapporteur’s work that aims to inform states on implementation of the HRtWS.
Since 2009 Special Rapporteur Catarina de Albuquerque has made a number of
statements before the Human Rights Council and the UNGA, and has under-
taken country missions with the aim of examining the situation of water and
sanitation at national and local levels and helping to identify good practices and
recommendations to improve access and ensure protection of human rights



Downloaded by [193.90.12.89] at 19:07 14 March 2016

1532 M. Baer and A. Gerlak

associated with water and sanitation. In light of the vagueness of both the GC15
and the UNGA Resolution, the Special Rapporteur’s work is crucial in
advancing more specific implementation recommendations.

Next we turn to Bolivia, the most well-known case of a local battle for the
HRtWS. During the ‘water war’ in Cochabamba in 2000 a movement of citizens
called La Coordinadora protested the privatisation of their municipal water util-
ity and ultimately succeeded in forcing the government to cancel the contract
with the private company and return the water services to public management.
Organised groups of citizens later overturned another water privatisation contract
with Suez in the capital city of La Paz and the neighboring city of El Alto and
won the inclusion of the human right to water in the new Bolivian Constitution
approved in 2009. Since taking office in 2006 President Evo Morales has
devoted significant resources toward implementing the HRtWS in Bolivia. For
these reasons Bolivia represents a crucial case study, most likely to exhibit the
outcome of HRtWS implementation at the national level.*’

In examining our cases we are interested in identifying where the discourse
on implementing the HRtWS serves a hegemonic or counter-hegemonic func-
tion.*® Our case studies draw on a variety of data sources. Our analysis of the
Special Rapporteur relies on primary documents and reports from her office,
including press releases, annual reports, special reports and online discussion
forums, as well as testimony before the UNGA and HRC, and her responses to
their queries. The Bolivia case draws on interviews with water policy makers,
government officials, members of NGOs, World Bank staff and water policy
analysts. Primary documents used for this research include annual water utility
reports, annual reports by government regulators, newspaper accounts, materials
from NGOs, unpublished reports by water analysts, and secondary reports on
the Bolivian water sector.

Case 1: the UN Special Rapporteur on implementing the HRtWS

According to UN Resolution 7/22, the Special Rapporteur is charged to identify,
promote, and exchange views on best practices related to access to safe drinking
water and sanitation, and to undertake a study on the further clarification of the
content of human rights obligations in relation to access to safe drinking water
and sanitation.”® The Special Rapporteur is shaping the discourse on imple-
mentation of the HRtWS through her country missions aimed at assessing the
situation of water and sanitation at national and local levels, her reports and
testimony before the Human Rights Council and the UNGA, and her work
identifying best practices and recommendations to improve access and ensure
protection of human rights associated with water and sanitation.

Country missions

Between 2009 and 2014 the Special Rapporteur participated in 15 country
missions around the world.*® Central to these missions were meetings with
prime ministers, members of the judiciary and legislative branches, civil society
organisations, officials from water and environment agencies at national and
local levels, school children, representatives of relevant UN specialised agencies
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and programmes, academic institutions and the private sector. In many cases de
Albuquerque was the first human rights expert visiting the country.

From urban slums in Bangladesh to a migrant construction workers’ camp in
Thailand, a juvenile detention centre in Uruguay and informal settlements in
Tuvalu, Kenya and Brazil, the Special Rapporteur reported on urban—rural dis-
parities, challenges with affordability and access for disadvantaged groups.*'
Generally the Special Rapporteur’s reports provide an overview of the constitu-
tional and national law, institutional structure and policy framework for water
and sanitation in the country visited. The reports also highlight good practices
and offer recommendations for areas of concern and improvement.

In her country missions she refers to state capacity challenges in many
countries, such as corruption in Bangladesh, insufficient budgetary resources in
Namibia and Senegal, and inadequate monitoring in Thailand and Slovenia.
Public participation and access to information is a key theme across the country
missions; de Albuquerque uncovered a need for greater access to information,
transparency in decision making and public participation in many countries. For
example, she argues for greater information access for local citizens and NGOs
in Costa Rica, more public input into technology choices in Namibia, and
greater public consultation and transparency in decision making in Senegal. **

Reports and testimony

The Special Rapporteur frames the discourse on HRtWS implementation through
her reports and testimony before the Human Rights Council and UNGA. She
reports annually to the Human Rights Council on her missions and her progress
around her specific tasks, and she often highlights one or two special issues
related to the HRtWS to which she wishes to draw attention.*> In these reports
she calls attention to issues of state capacity, specifically around issues of politi-
cal will, sustainable planning, financing and monitoring.** In a 2010 report for
the Human Rights Council, the Special Rapporteur addresses the role of private
sector actors in implementing the HRtWS. Recognising the vigorous debate
between those advocating for water as a public good and those who argue that
the private sector can bring much-needed efficiency, investment and technolo-
gies, she argues that human rights are neutral regarding economic models and
models of service provision. Where full cost recovery is concerned, she writes:

There is an inherent tension between commercial viability and direct full cost
recovery on the one hand and providing affordable services to the poor on the
other hand. When utilities are not adequately and sustainably resourced, they can-
not ensure operation and maintenance, let alone invest in the network. Yet, direct
full cost recovery would render services unaffordable for many people. Regulatory
oversight alone may not be sufficient to achieve the rights to sanitation and water
for all, and special safeguards and supplementary social policies to ensure inclu-
siveness, such as safety nets and subsidies, may be necessary.*’

Ultimately she calls for a more ‘nuanced debate’ that recognises the various
forms of private sector participation, the range of non-state actors involved as
well as the role of state-owned companies.*®
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Chronicling best practices and the implementation handbook

One of the Special Rapporteur’s initial tasks was to collect best practices on the
implementation of the rights to water and sanitation. In 2012 she released a
report entitled, On the Right Track: Good Practices in Realising the Rights to
Water and Sanitation that focuses primarily on legal and policy frameworks at
the national level.*’ This includes the role of state actors in how constitutional
and statutory provisions are operationalised, as well as national planning, pro-
gramming, and budgeting and financing strategies to promote the realisation of
the rights to water and sanitation. Currently, in response to requests from state
officials, service providers, regulators and other stakeholders, the UN Special
Rapporteur is developing a handbook and implementation guide to provide
practical guidance to states and other stakeholders on how the rights to water
and sanitation can be incorporated into law, policy, budgets and service provi-
sion. The handbook is designed to outline a relationship between international
human rights law and national legal frameworks, recognising that states must
work towards achieving universal access to water and sanitation, and prioritising
those people most in need. Participation ensures better implementation, accord-
ing to the report: ‘All decision-making and actions that may affect the exercise
of individual’s rights to water and sanitation must provide for meaningful partic-
ipation opportunities.”*® Participation must be an integral part of any strategy,
policy or approach to implementing the HRtWS. Barriers to participation may
include inappropriate meeting times, lack of awareness by citizens of participa-
tion opportunities, barriers to internet access and illiteracy.

Summary

The UN Special Rapporteur provides global guidance on implementing the
HRtWS through her country missions, reports and testimony, and the develop-
ment of the Implementation Handbook. She calls on states to build political will
and state capacity, address issues of discrimination and increase citizen participa-
tion in water management. On the contentious issue of the private sector’s role,
de Albuquerque asserts that the HRtWS does not preclude the involvement of
private actors in water services. Although she expands upon the vague language
of global instruments such as the GC15 and the UNGA Resolution, her dis-
course on implementation reflects a similar state-centric and market-friendly
approach to water management as can be seen in earlier global documents on
the HRtWS.

Case 2: implementing the HRtWS in Bolivia

The Bolivian government’s approach to implementing the HRtWS is similar to
the main proposals put forward by the UN Special Rapporteur regarding imple-
mentation described above. Beginning in 2006 the Morales administration began
to strengthen the state’s capacity to manage and invest in the Bolivian water
sector, and it has made attempts to increase citizen participation in water man-
agement. However a close look at the local level, specifically the experience of
Cochabamba, reveals both problems with this approach when put into
practice on the ground and an alternative way of envisioning the provision of
water services.
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Building state capacity

After taking office in 2006, President Evo Morales announced his intention to
rewrite the Bolivian Constitution to cement the rights of the indigenous majority
to land and self-government, and to clarify the duties of the state to fulfil the
rights of all Bolivians. The new constitution guarantees the HRtWS and defines
the state’s obligations to fulfil the right. Article 20, I states: ‘Every person has
the right to universal and equitable access to basic services of potable water
[and] sanitation’.* Article 20, III clarifies that water services are to be public:
‘access to water and sanitation constitute human rights, [and] are not to be the
object of concession nor privatization’.>

In 2009 the Morales government restructured the water sector by creating
the Bolivian Ministry of Environment and Water (MMAyA). This Ministry
oversees a national programme called MiAgua, which stands for Mas
Inversion para el Agua — More Investment for Water. The programme
earmarks investment for water and irrigation projects in Bolivia, allotting some
US$300,000 for water and irrigation projects for each municipality. Investment
in water, sanitation and irrigation has increased significantly, from $72.4
million in 2005 to $188.1 million in 2012.°" The Morales government credits
the implementation of the MiAgua programme with enabling Bolivia’s early
compliance with the Millennium Development Goal for water access, and for
Bolivia’s progress toward implementing the HRtWS.>

President Morales also changed the regulatory structure for water and sanita-
tion services by dissolving the SISAB, the government regulatory body widely
criticised for failing to effectively regulate private water companies operating in
the country.”® Morales replaced the SISAB with the Authority for Oversight and
Social Control for Drinking Water and Basic Sanitation (AAPS). The AAPS is
more closely tied to the government than its predecessor, and its mandate
includes a commitment to participatory management and citizen oversight in
regulatory matters.

Under the Morales administration potable water supply coverage had risen to
78.5% by 2011. According to the WHO/UNICEF Joint Monitoring Programme
for Water Supply and Sanitation 2013 report, 88% of Bolivians have access to
improved sources of water, with 83% of the population receiving piped water to
their homes and 46% with access to sanitation facilities.>* In rural areas access
levels are significantly lower, with 57% of rural homes reporting access to water
in 2011 and only 24% with access to improved sanitation facilities.>

Although national access levels have risen, in the city of Cochabamba, the
site of the 2000 water war, the public water company SEMAPA reports the low-
est coverage of potable water in the country at 46% (60,852 connections) and
the lowest percentage for sanitation at 50% (64,952 connections) in 2006.°° As
of 2012 SEMAPA covers roughly 50% of the demand for water services, focus-
ing mainly on the middle and high-income neighbourhoods.”” Community-run
systems and private operators selling water from tanks and cisterns meet the
remaining demand.’® Water quality is low in Cochabamba, regardless of the
water source. Water sold in cisterns is reported to have bugs, grass and dead fish
floating in it.>” The NGO Fundacion Abril reports that 80% of drinking water
goes untreated in Bolivia, and only 14% of residual water is treated before it is
returned to the environment.®® Bottled water purchased from street vendors is
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very expensive and of poor quality.®' Although many residents of Cochabamba’s
Southern Zone who are not connected to the formal water network use less
water than their wealthier neighbours in the northern (I))art of Cochabamba, they
pay more per cubic meter for the water they consume.

Introducing citizen participation

A key demand from the citizen protests in Cochabamba in 2000 was the
creation of a new public water company with mechanisms for citizen decision
making. SEMAPA was widely known to be corrupt and inefficient before pri-
vatisation.®®> Many citizens favoured deep structural changes to the public water
utility, such as communal ownership and management and a form of social con-
trol that would formalise citizen participation in the technical, managerial and
operational functions of the company. Ultimately social control took the form of
the electlon of four ‘citizen directors’ to the nine-person SEMAPA Board of
Directors.®* These citizen directors are meant to represent the needs of the
residents in the communities. However, there have been several obstacles to
meaningful citizen participation.

First, voter turnout for elections for citizen directors has been low, partly
because of restrictions in voting.®” In the first elections in April 2002 only 2000
people voted out of a total population of 650,000.°° The subsequent lifting of
voting restrictions did not significantly raise voter turnout. It is possible that
people did not participate in higher numbers because the inclusion of citizen
directors on the Board was not the far-reaching reform that water activists and
citizens had hoped for; simply electing board members was not the same as
actively participating and making collective decisions.®’

Second, entrenched patterns of corruption that pre-date the reversal of pri-
vatisation prevent effective participation by citizen directors.®® Corruption
investigations called for by citizen directors have been blocked by union and
political elites,’” and improvements to service dlsproportlonately occur in areas
of political support for politicians with a role on the Board.”® A 2007 audit of
SEMAPA showed over 51 irregularities in 2006 by the management, costing the
utility over $600,000.”" The ‘organizational culture of corruption’ that existed
before prlvatlsatlon in 1999 seems to have survived the transition to a public
company.’* Nepotism, lack of proper technical qualifications, lack of capacity to
monitor the financial aspects of the company, and lack of training for c1tlzen
directors all pose obstacles to effective citizen overs1ght of the company.”

Another form of direct citizen participation in water management in
Cochabamba is found in the Southern Zone of the city, where local water com-
mittees have been organised into an Association of Community Water Systems
of the South (ASICA-Sur). These water committees work to develop and man-
age independent water systems in the peri-urban areas outside the SEMAPA net-
work. They work together to dig wells, pump water to tanks and repair their
water systems.’* Water committees practice a form of participatory democracy
that includes collective decision making, communal ownership and elected
leadership. This is a form of decentralised, direct public water management that
is not mediated by the state.”
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However, increasing state control over water management under the Morales
administration is leading to the erosion of the autonomy of these water commit-
tees in the Southern Zone. Citizens are increasingly critical of the lack of oppor-
tunities for meaningful citizen participation in national water management.
Water activists claim that the Morales government is not working with civil
society organisations to develop water policy.’® For example, the group charged
with studying the water resources and needs of each community in Cochabamba
does not include representatives from the local water committees.’’

Further, local citizens claim to have no oversight of or participation in deci-
sion making about the specific projects funded by the $300,000 allotted to each
municipality for water projects.”® For example, new irrigation projects funded
by the MiAgua programme have not considered whether the communities
receiving them have the capacity to follow through and administer them.”’
MiAgua funding for projects aimed at improving existing community water sys-
tems require the ‘municipalisation’ of these water systems, whereby the
resources and management of the community-built system are turned over to
the municipal water company.®® Organised citizens view this as an attemgt by
the state to expropriate the water sources and networks of the communities.®!

Summary

The Morales administration has expressed the political will to implement the
HRtWS, and the government is making significant institutional and policy
changes at the national level aimed at improving water services. These changes
have significantly increased the state’s capacity and role in the water services
sector. While national averages for water and sanitation access are improving in
Bolivia, low coverage levels for water and sanitation persist 13 years after the
water war, particularly in Cochabamba’s Southern Zone.

Implementing the HRtWS is not only about increasing the number of water
connections; water quality, affordability and opportunities for citizen participa-
tion are also crucial elements of the HRtWS. Despite the Bolivian government’s
public commitment to the HRtWS, meaningful citizen participation in water
management is still not occurring in Bolivia. In Cochabamba entrenched pat-
terns of corruption, lack of technical capacity and skills building, lack of ave-
nues for meaningful participation for users and community water groups, and
disrespect for autonomous water committees by the government are hindering
the fulfilment of the citizen participation mandate of the HRtWS.

Discussion: two discourses on implementing the HRtWS

At the outset of this article we posed several questions about the discourse on
implementing the HRtWS: what is the message coming from the global level
regarding how to implement the HRtWS, and what lessons can be taken from
the discourse within a country already implementing a human rights-based
approach to water services? Through our case analysis approach we find that
there are hegemonic and counter-hegemonic discourses emerging on HRtWS
implementation. The hegemonic discourse, put forward by the UN Special
Rapporteur and rooted in the language of the UNGA and HRC Resolutions and
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GCl15, fits within the dominant discourse on water management that is state-
centric and market-friendly. In contrast, the discourse on implementation of the
HRtWS seen in the peri-urban areas of Cochabamba is rooted in notions of
autonomy and rejection of the state-centric, individual-based formulation of the
HRtWS proposed by global actors. This formulation of the HRtWS is a more
transformative discourse than the one promoted at the global level.

In examining the discourse at the global level regarding how to implement
the HRtWS, we find that the work of the Special Rapporteur goes far beyond
the simple moral imperatives and vague guidelines of the UNGA and HRC
Resolutions and GC15. She focuses on and advocates human rights principles
for implementing the HRtWS, including non-discrimination and equality, access
to information and transparency, participation and accountability. She argues that
participation should transcend ad hoc and project-level participatory processes
and that states must overcome barriers to participation, including low literacy
levels, language constraints, cultural barriers and physical obstacles.** While it
raises some new issues and highlights need for citizen participation, particularly
for the most marginalised groups, the discourse put forward by the Special
Rapporteur does not advocate deeper structural transformations regarding the
state—society relationship.

Rather, the discourse detected from the Special Rapporteur fits within the
dominant framework of a state-centred, market-friendly approach to water man-
agement. On the question of whether the private sector should have a role in
water services, she states that human rights are neutral toward models of ser-
vices provision. However, as water scholar Ken Conca notes, water activists are
trying to challenge the dominant or hegemonic knowledge about marketisation
of water and many groups vehemently oppose pg)rivate sector participation in
water services as a key component of the HRtWS.*?

The Special Rapporteur discusses implementation predominantly in terms of
the need to heighten state capacity through practical steps like legal frameworks,
constitutional amendments, political commitment and will, national planning,
monitoring and sustainable financing. This approach may be effective in getting
states to recognise their crucial role in the water sector but it is not a trans-
formative discourse that challenges old paradigms or power structures. In this
way the Special Rapporteur’s work reflects how the human rights frame for
water is inadequate by itself. Building state capacity is a first and important step.
In some cases rights are unfulfilled because of a lack of state will to prioritise
the issue, or a lack of resources or capacity to make change.®® But, as the
Bolivia case shows, increasing the state role risks reproducing exclusionary
policies in practice.

While the hegemonic discourse on the HRtWS presents a step in the right
direction by focusing on the need for stronger state action on water and sanita-
tion access, we argue that it does not address some key underlying causes of
lack of access to water and sanitation in the developing world. The hegemonic
approach to implementing the HRtWS does not adequately address the needs of
people living outside urban systems, such as marginalised people in peri-urban
settings. Nor does it address some of the main barriers to fulfilment of the
HRtWS, such as state corruption and lack of capacity building for citizens to
participate in water management.
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In the Bolivia case the Morales administration’s approach to implementing
the HRtWS echoes the global discourse of the Special Rapporteur. The
government is expressing the political will to implement the HRtWS,
strengthening state capacity, engaging in national planning and devoting
significant financial resources to improving services. The Morales administration
highlights citizen participation as an important aspect of the national approach
to implementing the HRtWS. This approach is not incompatible with the
hegemonic discourse on implementation we identify at the global level.

At the local level in the peri-urban areas of Cochabamba, however, we see a
version of the HRtWS discourse on water management that is counter-
hegemonic. This counter-hegemonic discourse is rooted in notions of radical
democracy and autonomy, and it rejects the state-centric, individual-based
formulation of the HRtWS proposed by global actors like the UN Special
Rapporteur. During the water war in Cochabamba, La Coordinadora’s vision for
community participation in water management was one of horizontal power
rather than a hierarchical structure with the state in a position of control.®> Many
organised citizens in Cochabamba today, particularly those from the Southern
Zone water committees, favour a system of self-management and autonomy
rather than a system dominated by the central state.®® The water committees
reject both market- and state-led approaches to water management, seeking
instead a more democratic alternative water management model that is con-
nected to environmental stewardship and citizen participation. This approach to
water management represents a more transformative discourse than the one pro-
moted at the global level, and it is more transformative in practice than the
approach of the Morales administration.

The Bolivia case also suggests that increasing state capacity in the water sec-
tor without increasing citizen capacity to participate in water management may
exacerbate problems with accountability by allowing the state to centralise
power and supplant local community systems of water distribution. Furthermore,
legacies of state corruption make citizens wary of an increased state presence
and role in their water utilities.

Some water activists in Bolivia reject the use of the human rights frame alto-
gether. A human rights-based approach to water management calls for expand-
ing the role of the state in the water sector by remaking old public institutions
or creating new ones to manage water. For some, this expansion involves the
destruction of the water commons that have been built by communities.*” The
human rights frame can also favour an urban perspective on water issues as
individual rights versus a more collective notion of water rights that is prevalent
among indigenous communities and peri-urban residents.®®

Implications: local lessons for global guidelines

While human rights has been an effective frame for campaigns against water
privatisation and useful for getting Western intergovernmental organisations,
NGOs and even large corporations to agree on the legitimacy of the HRtWS,
there are limits to the utility of the rights frame at the implementation phase.
Local water movements, such as those seen in the Southern Zone of
Cochabamba, are pushing for a broader transformation to a more radical form of
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democracy and alternative modes of water provision based on the common good
and mutual aid that are not mediated by the state.® This view of water manage-
ment embodies both a rejection of the market model and a distrust of the state.
It is not surprising that this counter-hegemonic discourse comes from Bolivia, a
country that has experienced both the negative outcomes of privatisation and a
series of exclusionary and discriminatory governments.

It is important to distinguish between hegemonic and counter-hegemonic dis-
courses on the HRtWS as states begin implementing the right to water. The
hegemonic discourse on the HRtWS can potentially reinforce unequal power
structures and place excessive emphasis on market and state solutions to water
governance problems. As the Bolivia case shows, in some cases a radical
change in water governance and the state—citizen relationship is needed. The
more radical view of the HRtWS and the outright rejection of the human rights
frame by some in Bolivia raise questions about whether human rights — the lan-
guage of state violations and individual agency — can be effectively used to
challenge structural economic inequality.

There are few specific guidelines for how states should implement socioeco-
nomic human rights. This is particularly true for the HRtWS, in part because it
is a newly defined human right without a long history of enforcement and
implementation. While it is important that states develop their own path to
fulfilling and implementing the HRtWS based on their own conditions and
financial capabilities, global guidelines can highlight best practices and provide
key support in overcoming some of the hurdles to effectively prioritising a
rights-based approach to water services. These global guidelines are best devel-
oped in consultation with governments and local communities to establish a
range of best (and worst) practices, which can be instructive for other countries
attempting to implement the HRtWS.

Implementation guidelines for the HRtWS must address the specific chal-
lenges and needs of autonomous water communities in peri-urban areas, such as
those found in the Southern Zone of Cochabamba. Self-managed community
water systems arise to fill gaps in public and private services to their neighbour-
hoods. These are communities where citizens are already participating in their
water management, often without significant support, regulation, financing or
guidance from the central government. As states are encouraged to increase their
capacity to manage water systems, it is essential that the pre-existing modes of
citizen participation not be displaced or usurped, particularly in areas with lega-
cies of corruption at all levels of government.

Overall our findings suggest that global actors working to guide states on
implementation of the HRtWS must consider not only state actions and building
state capacity to fulfil rights, but also how this increase in state capacity rever-
berates at the local level, where issues of corruption and state usurping of local
water systems can be counter-productive to fulfilling rights. Otherwise, new
approaches to water governance could end up reinforcing or reproducing top-
down solutions to water service problems.
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